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COVID-19



Delays in Performance

• Self-Quarantines
• Shelter-in-Place Directives
• Closure of Government Facilities
• Reallocation of Government Personnel
• Inability to Effectively Progress through Telework



Delays in Performance

• FAR 52-249.14, “Excusable Delay”
• Provides defense to default for impacts beyond 

control of contractor, including:
• Epidemics
• Quarantine Restrictions
• BUT…..



Delays in Performance

• NOTIFICATION!!!
• Read your Contract!
• Certain clauses that provide for excusable delay 

have very specific notice requirements
• FAR 52.249-10 (10 days from beginning of delay)
• AND….
• Successfully arguing application of these provisions 

avoids default and liquidated damages
• It does NOT get you compensated for lost time



Suspension or Stop Work

• FAR 52.242-14 Suspension of Work
• Period of Performance shall be extended AND 

contractor shall be entitled to increase costs of 
performance
• Contract must be extended for an “unreasonable 

period of time”
• NOTICE!!!
• When constructive, costs incurred more than 20 days 

prior to formal notice are EXCLUDED
• Must identify actual costs “as soon as practicable”



Suspension or Stop Work

• FAR 52.242-15 Stop Work Order
• Pertains to WRITTEN ORDERS to stop all or any part 

of the work
• Requirement to immediately comply and MITIGATE 

any harm
• 90 day limitation, unless parties agree otherwise
• Back to work or termination thereafter
• Contractor entitled to equitable adjustment 



Changes
• FAR 52.243-1 through 5 and 6

• Government is permitted to issue 
changes to a contract in most 
instances

• Bilateral or unilateral

• Changes can be CONSTRUCTIVE



Changes

• Key when pressed to perform out of scope work:
• NOTICE!!!

“The single biggest problem with communication is the 
illusion that it has taken place.”  George Bernard Shaw

• Do NOT assume that a Contracting Officer understands 
the impacts COVID-19 is having on your ability to 
perform and the costs associated with that inability to 
perform
• Notice must be in WRITING!!



Mitigating Harm

• Pick up the phone
• Written notification to the Contracting Officer and 

other contracting personnel
• Cost coding harm caused COVID-19 impacts
• Reviewing your contracts and subcontracts
• Communicating with subcontractors and suppliers 
• Understanding status of your credit lines, cost 

savings opportunities
• Listening to “real news” government assistance



Mitigating 
Harm
• Executive Office of the President, 

Office of Management and Budget

• March 20, 2020 Memorandum to the 
Heads of Executive Departments and 
Agencies



Mitigating Harm

• Memorandum provides “steps to help ensure [] 
safety while maintaining continued contract 
performance in support of agency missions.”
• “[A]gencies should be FLEXIBLE in providing 

extensions to performance dates if telework or 
other flexible work solutions…are not possible.”
• “Agencies should take into consideration whether it 

is beneficial to keep skilled professional of key 
personnel in MOBLIE READY STATE for activities the 
agency deems critical to national security OR 
OTHER HIGH PRIORITIES.”



Two Years Later



Conclusion
• Now is NOT the time to bury your 

head in the sand!

• We are still feeling the lingering 
impacts of COVID

• World events are likely to exacerbate 
what we’ve been experiencing

• Be proactive and communicate with 
government contracting personnel



Inflation/Material Price Escalation









Inflation/Material Price Escalation

• Current Contract Options

• Impossibility or Commercial Impracticability

• Implication of Changes Clause (OMB/DoD Memos)

• Notice, Directive to Proceed

• FAR Part 50, Extraordinary Contractual Action



Supply 
Chain 
Delays



Supply Chain Delays

• “Just in Time” vs. “Just in Case”
• Payment for Stored Material
• Value Engineering

• FAR 52-249.14, “Excusable Delay”

• Changes Clause



Labor 
Shortages



Labor Shortages

• The Great Resignation

• FAR 52-249.14, “Excusable Delay”

• Changes Clause



World 
Events



World Events

• Ukraine/Oil prices, embargoes

• Commercial Impracticability 
• Changes
• OMB/DoD Memoranda
• FAR Part 50
• EPA Clause

• Opportunities (European Renewable Energy)
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Infrastructure 
Investment 
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Infrastructure Investment and 
Jobs Act (IIJA)





Infrastructure 
Investment 
and Jobs Act 
(IIJA)
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